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|. Introduction

This submission to the United Nations Secretary General’s Special Representative
on the issue of human rights and transnational corporations and other business enterprises
(“the Special Representative’) addresses two main areas. 1) the human rights
responsibilities and accountability of transnational and other business enterprises
(“TNCs’), primarily as related to the issues raised by the Special Representatives interim
report (Part 11) and; 2) the nature and extent of indigenous peoples’ rights in international
law as reflected in the jurisprudence of United Nations and regional human rights treaty
bodies (Part 111).*

Part Il touches briefly on the Special Representative’'s mandate, the notion of
social expectations, the scope of the term ‘transnational and other business enterprises’,
and the need for special attention to indigenous peoples’ rights and issues in connection
with fulfilling the Special Representative’s mandate. Part 111, which comprises the bulk
of this submission, is primarily a descriptive treatment of the rights of indigenous peoples
that condition and limit resource extraction operations within or affecting indigenous
lands and territories.

II. Human Rights and Transnational Corporations and other Business
Enterprises

A.TNC Obligations and the Sub-Commission’s Norms

While the obligations incumbent on states are predominantly the focus of
international human rights law, there is some evidence in contemporary law that human
rights obligations and responsibilities can also apply to nonstate actors including
TNCs? The UN human rights treaty bodies routinely refer to the responsibilities of non-
state actors, particularly in their General Comments and Recommendations and pursuant
to their general oversight mandaes.® At the regional level, Article 36 of the Charter of

1 Interim Report of the Secretary General’s Special Representative on the issue of human rights and
transnational and other business enterprises. UN Doc. E/CN.4/2006/97, 22 February 2006 (hereinafter
“Interim Report of the SR”).

Among others, see, Rio Declaration on Environment and Development, UN Doc. A/CONF.151/26
(Vol. 1) (1992); Copenhagen Declaration and Programme of Action, UN Doc. UN Doc. A/CONF.
166/9 (1995); G.A. Res. 42/115, 11 February 1988, The Impact of Property on the Enjoyment of
Human Rights and Fundamental Freedoms; Commission on Human Rights Resolutions 1987/18 and
1988/19; Commentary on the Norms on the Responsibilities of Transnational Corporations and Other
Business Enterprises with Regard to Human Rights, UN Doc. E/CN.4/Sub.2/2003/38/Rev.2, M. Addo
(ed.), HUMAN RIGHTS STANDARDS AND THE RESPONSIBILITY OF TRANSNATIONAL CORPORATIONS. The
Hague: Kluwer Law International (1999); J.R. Paul, Holding Multinational Corporations Responsible
Under International Law 24 Hastings Int’l. and Comp. Law Rev. 285 (2001); and, B. Frey, The Legal
and Ethical Responsibilities of Transnational Corporations in the Protections of International Human
Rights, 6 Minn. J. Global Trade 153 (1996).

This jurisprudence is discussed inA. Clapham, HUMAN RIGHTSOBLIGATIONS OF NON-STATE ACTORS.
Academy of European Law, European University Institute, Oxford: Oxford University Press (2006),
Chapter 8 and; K. Lucke, Human Rights and the Draft UN Norms. In: T. Cottier, J. Pauwelyn & E.
Burgi (eds), HUMAN RGHTS AND INTERNATIONAL TRADE. Oxford: Oxford University Press (2005),
154-56.



the Organization of American States explicitly provides that “ Transnational enterprises
and foreign private investment shall be subject to the legislation of the host countries and
to the jurisdiction of their competent courts and to the international treaties and
agreements to which said countries are parties...” (emphasis added). Also, the Inter-
American Court of Human Rights has explained that the prohibition of discrimination not
only binds state parties to the American Conventionon Human Rights but also “give[s]
rise to effects with regard to third parties, including individuals.™ The Court further
explained that

the obligation to respect and ensure human rights, which normaly has effects on
relations between the State and the individuas subject to its jurisdiction, also has
effects on relations between individuals. As regards this Advisory Opinion, the said
effects of the obligation to respect human rights in relations between individuals is
defined in the context of the private employment relationship, under which the
employer must respect the human rights of his workers®

The UN Sub-Commission on the Promotion and Protection of Human Rights
articulated the Norms on the Responsibilities of Transnational Corporations and Other
Business Enterprises with Regard to Human Rights (“the Norms’). The Norms reflect
that body’s views on contemporary human rights law as it applies to TNCswithin their
spheres of influence. The Norms thus constitute expert opinion on the state of
international law. Expert opinion is a recognized source of international law pursuant to
Article 38(1) of the Statute of the International Court of Justice.

However, the Specia Representative has made no doubt about his view that the
Norms, while containing “useful elements,” have “little authoritative basis in
international law - hard, soft, or otherwise,” at least to the extent that the Norms claim to
restate existing law that imposes direct human rights obligations on TNCs® He aso
explains that there was an impasse in relation to the Norms due to opposition by most of
the business community.”

We do not believe that it is useful to contest the Special Representative's
interpretation of the lega basis for the Norms herein and will restrict our remarks to the
following two points:

in our view, the Norms represent a highly significant and legitimate treatment of the
subject of TNCs and humanrights and requiring TNCs to respect and protect human

Juridical Condition and the Rights of the Undocumented Migrants, Advisory Opinion of the Inter-
American Court of Human Rights, 17 September 2003. Ser. A OC-18/03, at para. 110

Id. at para. 146. See, also, id. Concurring Opinion of Judge A.A. Cancado-Trindade, at para. 77 and 85
— “the obligations erga omnes of protection bind both the organs and agents of (State) public power,
and the individuals themselves (in the inter-individual relations); [and,] [t]he fundamental rights of the
migrant workers, including the undocumented ones, are opposable to the public power and likewise to
the private persons or individuals (e.g., employers), in the inter-individual relations.”

6 Interim Report of the SR, at para. 57 and 60.

Id., para. 55.



rights within their ‘sphere of influence’ is entirely appropriate on both legal and
policy grounds; and,

in an ideal world, the mgority of the business community would fully support an
effective system of human rights regulation; however, the opposition of TNCs should
not by itself hinder the implementation of such a regulatory system anymore than
TNC opposition to taxation or other laws should require the withering or abolition of
these laws.

Although the Special Representative rejects the legal basis for the Norms, he
nevertheless explains that there are legitimate arguments for the desirability “in some
circumstances for corporations to become direct bearers of international human rights
obligations, especially where host Governments cannot or will not enforce their
obligations and where the classical international human rights regime, therefore, cannot
possibly be expected to function as intended.”® In connection with this, the first part of
the Special Representative’'s mandate provides that he shall “identify and clarify
standards of corporate responsibility and accountability for transnational corporations and
other business enterprises with regard to human rights.”® This part of the mandate is not
directly tied to elaborating the regulatory role of states in relationto TNCs (point (b) of
the mandate). It, therefore, provides the Special Representative with authority to specify
in which circumstances and how TNCs should directly hold human rights obligations and
be liable for violations thereof. We urge the Special Representative to fully exercise this
authority and to integrate the Norms into his analysis and conclusions. *°

We submit that one circumstance where imposing direct obligationson TNCsis
warranted is in connection with the rights of indigenous peoples, both in general and
especially with regard to extractive industries (see sub-section C infra). The Norms, the
UN Declaration on the Rights of Indigenous Peoples, and international human rights
jurisprudence pertaining to indigenous peoples' rights, provide an adequate basis for the
Special Representative to discuss the formulation of standards in this area with
indigenous peoples  representatives. We therefore further urge the Specid
Representative to undertake the setting of standards in this area, in full cooperation with
indigenous peoples representatives and the United Nations Permanent Forum on
Indigenous I ssues.

B. L egitimate and Social Expectations and Norms

Under human rights law, both by virtue of customary international law and the
terms of the various human rights instruments, states are obligated to give domestic legal
effect to applicable human rights guarantees and to establish effective and prompt judicial

Id. at para. 65.

Interim Report of the SR, at para. 1.

As the Special Representative explains in his interim report (para. 57) in connection with his mandate
on standards and the Norms, “Any fair-minded discussion of standards inevitably will cover some of
the same grounds.”
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and other remedies by which individuals and collectivities (such as indigerous peoples)
may seek enforcement of their rights.™

States also have affirmative or positive obligations to take appropriate and

effective measures to prevent and to exercise due diligence in response to human rights
violations committed by private persons, including TNCs'? The UN Human Rights
Committee’ s General Comment 23 on the Rights of Minorities (Article 27), for example,
explains that “Positive measures of protection” are required not only against the acts of
the state itself, “but also against the acts of other persons within the State party.”*® Inthe
same vein, he UN Committee on Economic, Social and Cultural Rights has expressed
adarm

at reports that the economic rights of indigenous peoples are exploited with impunity by
oil and gas companies which sign agreements under circumstances which are clearly
illegal, and that the State party has not taken adequate steps to protect the indigenous
peoples from such exploitation [It] recommend[ed] that action be taken to protect the
indigenous peoples from exploitation by oil and gas companies.™

In the case of indigenous peoples, specia measures of protection are often

required to remedy historical and contemporary discrimination and to account for their

11

12

13

14

See, for instance, International Covenant on Civil and Political Rights, Article 2; International
Convention on the Elimination of All Forms of Racial Discrimination, Article 2; and American
Convention on Human Rights, Articles 1 and 2. See, aso, inter alia, Human Rights Committee,
General Comment 31 (art. 2, the nature of the general legal obligation imposed on states partiesto the
Covenant), 29 March 2004, at para. 8.

Inter-American Court on Human Rights, Velasguez Rodriguez Case, Judgment of 29 July 1988, Ser. C
No. 4, para. 172 — “An illegal act which violates human rights and which is initially not directly
imputable to a State (for example, because it is the act of a private person or because the person
responsible has not been identified) can lead to international responsibility of the State, not because of
the act itself, but because of the lack of due diligence to prevent the violation or to respond to it as
required by the Convention;” Inter-American Commission on Human Rights, Case 7615 (Brazl).
OEA/Ser.L/V/11.66, doc 10 rev 1 (1985), 33; UN Human Rights Committee, Communication Nos.
161/1983, Annual Rep. Of the HRC 1988, 197 and Nos. 181/1984, Annual Rep. of the HRC 1990 (Vol.
I1), 37; African Commission on Human and Peoples’ Rights, Communication No. 155/96, The Social
and Economic Rights Action Center and the Center for Economic and Social Rights / Nigeria
(hereinafter “Ogoni Case”), at para. 58, and; European Court of Human Rights, Sunday Times Case,
Judgment of 26 April 1979, E.C.H.R,, Ser. A, (Voal. 30), 318.

Human Rights Committee, General Comment No. 23 (50) (art. 27), 8 April 1994, at para. 6.1. In,
Compilation of General Comments and General Recommendations Adopted by Human Rights Treaty
Bodies. UN Doc. HRI/GEN/1/Rev.5, 26 April 2001, (hereafter ‘ General Comments/Recommendations
Compilation’). See, also, Human Rights Committee, General Comment No. 31, The Nature of the
General Legal Obligation Imposed on States Parties to the Covenant, adopted on 29 March 2004
(2187th meeting). UN Doc. CCPR/C/21/Rev.1/Add.13, at para. 8 — “the positive obligations on States
parties to ensure Covenant rights will only be fully discharged if individuals are protected by the State,
not just against violations of Covenant rights by its agents, but also against acts committed by private
persons or entities that would impair the enjoyment of Covenant rights in so far as they are amenable
to application between private persons or entities.”

Concluding observations of the Committee on Economic, Social and Cultural Rights: Russian
Federation. 20/05/97. E/C.12/1/Add.13, at para. 29-30.



specia circumstances.’® On this point, the Inte-American Commission on Human
Rights has held that “special legal protection” is required for indigenous languages,
cultures, economies, ecosystems and natural resource base, religious practices, “ancestral
and communal lands,” and the establishment of an ingtitutional order that facilitates
indigenous participation through their freely chosen representatives.’® Similarly, the
Inter-American Court has observed that “it is indispensable that States grant effective
protection that takes into account [indigenous peoples’] particularities, their economic
and socia characteristics, as well as their especially vulnerable situation, their customary
law, values, customs and mores.”’

TNC acts and omissions that violate human rights are therefore prohibited and
punishable pursuant to the obligations of statesunder human rights law to protect persons
and groups within their jurisdiction While it is the case that the states hold the primary
obligations under international law, TNC conduct that contravenes human rights norms is
nonetheless a class of prohibited conduct that triggers the state's duty to actively
intervene and protect victims. The fact that the state is ultimately liable under
international law does not detract from the responsibility of TNCs to avoid and refrain
from engaging in such violative conduct and their accountability should they fail to do so.

In this respect, the Special Representative has highlighted the importance of social
expectations and norms, particularly in weak regulatory environments, in relation to the
human rights responsibilities and accountability of TNCs.'® That TNC violations of
human rights are prohibited conduct which by law, the state is required to prevent,
protect against and punish, gives rise to both a social and a legitimate expectation that
TNCs will not engage in or be complicit in such conduct in the first place. There is thus
also a legitimate expectation that TNCs will adopt effective and transparent measures to
ensure that they, at a minimum, will identify and avoid human rights violations in their
operations and that they are held fully accountable should they fail to do so. Indeed, it
could be argued that because violative conduct is prohibited it also givesrise to at least an
indirect legal duty on TNCs to avoid complicity in or otherwise refrain from violating
human rights. Such expectations, responsibility and accountability are generaly
applicable and should not be restricted to weak regulatory environments.

In light of the preceding, and dtrictly speaking, the legal technicalities of
determining which entity is the holder of obligations under international law — corporate

15 General Recommendation XXIII (51) concerning Indigenous Peoples. Adopted at the Committee's

1235th meeting, 18 August 1997. UN Doc. CERD/C/51/Misc.13/Rev.4, at para. 3.

Report on the Stuation of Human Rights of a Segment of the Nicaraguan Population of Miskito
Origin, OEA/Ser.L/V/I1.62, doc.26. (1984), at 76-78, 81.

Yakye Axa Indigenous Community v. Paraguay, Judgment of the I-A Court of Human Rights, 17 June
2005. Series C No. 125, at para. 63. See, aso, Report on the Stuation of Human Rights in Ecuador,
OEA/Ser.L/V/11.96 doc.10, rev.1, at 115 - “Within international law generally, and Inte-American law
specifically, special protections for indigenous peoples may be required for them to exercise their
rights fully and equally with the rest of the population;” Case 7615 (Brazil), OEA/Ser.L/V/11.66, doc
10 rev 1 (1985), at 24, 31; and, Third Report on the Stuation of Human Rights in The Republic of
Guatemala OEA/Ser.I/V/I1. 67, doc. 9 (1986), at 114.

Interim Report of the SR, para. 70 and 75.

16

17

18



or state— is perhaps not the most relevant line of inquiry: both are in principle responsible
and accountable for their acts and omissions that violate human rights. Thisis smply a
matter of ensuring the effectiveness of the human rights protection regime. As Andrew
Clapham explains, “If international law is to be effective in protecting human rights,
everyone should be prohibited from assisting governments in violating those principles,
or indeed prohibited from violating such principles themselves.”® The most relevant
concern therefore is the further elaboration of and, where necessary, the identification and
development of the elements and norms necessary for the effective protection of human
rights in which the roles, responsibilities and obligations of both states and TNCs are
clearly delineated and specified. In our view, this will involve an examination of the
responsibilities and obligations of states and TNCs at both a binding and non-binding
level and in both national and international law.°

C. Indigenous Peoples, Human Rights _and Transnational and other Business
Enterprises

The United Natiors system has treated indigenous peoples and their rights as a
specia category in its overall treatment of human rights. The same is also the case in the
Inter-American and African human rights protection organs and in the practice of
international financial institutions and development agencies In addition to declaring
two International Decades of the World’s Indigenous People, the UN has established
specific bodies — the Working Group on Indigenous Populations and the Permanent
Forum on Indigenous Issues — and appointed a Special Rapporteur to address standard
setting issues to give attention to violations of rights, and to ensure that the UN system as
awhole devotes adequate attention to indigenous peoples’ rights and issues.

This sustained attention is in part an acknowledgment of the fact that indigenous
peoples rights continue to be violated on a regular basis in al regions of the world. This
is especialy the case in connection with extractive industries and agro-industry such as
palm oil and soy cultivation which disproportionately affect indigenous peoples.?* The
UN Committee on the Elimination of Racial Discrimination, for instance, explains that
one of the reasons it adopted a General Recommendation on indigenous peoples in 1997
is because

of the fact that in many regions of the world indigenous peoples have been, and are till
being, discriminated against and deprived of their human rights and fundamental
freedoms and in particular that they have lost their land and resources to colonists,

19

A. Clapham, HUMAN RGHTS OBLIGATIONS OF NON-STATE ACTORS supra, at 80.
20

See, also, Business Leaders Initiative @ Human Rights, Submission to the Office of the UN High
Commissioner for Human Rights relating to the “ Responsibilities of transnational corporations and
related business enterprises with regard to human rights, 28 September 2004, at p. 3 (stating that
“Human rights have always required a combination of both voluntary and mandatory effortsin order to
achieve sustainable change and to raise the minimum standard of acceptable behaviour”). Available at:
http://www.ohchr.org/english/issues/gl obali zation/busi ness/docs/blihr.doc

On pam oil, see, M. Colchester et al, Promised Land. Palm Oil and Land Acquisition in Indonesia:
Implications for Indigenous Peoples and Local Communities, Forest Peoples Programme,
Perkumpulan Sawit Watch,HUMA and the World Agroforestry Centre (2006). Available at:
http://www.forestpeopl es.ora/documents/prv_sector/oil_palm/promised land_eng.pdf

21




commercia companies and State enterprises. Consequently, the preservation of their
culture and their historical identity has been and till is jeopardized.”

The litany of human rights abuses perpetrated by TNCs against indigenous
peoples is well documented and need not be repeated here.>® Suffice it to say that these
abuses span the full range of human rights guarantees and often take place with the active
assistance or acquiescence of states, which, for a variety of reasons, will usualy give
precedence to TNC operaio ns where conflicts arise with indigenous peoples’ rights®*
The main point we wish to make here is that dedicated and specific attention to the rights,
specia circumstances and needs of indigenous peoples is required in relation to the
fulfillment of the Special Representative’s mandate concerning human rights and TNCs.
Such attention is required, inter alia, for the following reasons:

1. National legal regimes do not provide adequate protection to indigenous peoples

The Special Representative observes in his interim report that in some situations
the state-based human rights protection machinery is inoperative or functions
inadequately, e.g., where the state cannot or will not protect human rights. He aso
observes on the basis of case studies he has received that many of the worst TNC human
rights abuses occur in low to middle income countries characterized by weak governance,
for instance, as classified on the World Bank’s rule of law scale.

With regard to indigenous peoples, abundant evidence of widespread and

persistent violations of internationally guaranteed human rights can be found in the
jurisprudence of international human rights protection organs.?® These violations occur

22 General Recommendation XXII1 (51) concerning Indigenous Peoples. Adopted at the Committee's

1235th meeting, 18 August 1997. UN Doc. CERD/C/51/Misc.13/Rev.4, at para. 3.

See, inter alia, D. Fagin, Achieving Restitution: the Potential Unjust Enrichment Claims of Indigenous
Peoples against Multinational Corporations, 76 New York Univ. L.R. 626 (2001); M. McFarland
Sanchez-Moreno & T. Higgins, No Recourse: Transnational Corporations and Economic, Socia and
Cultural Rightsin Bolivia, 27 Fordham Int’l L.J. 1663 (2004); M. Geer, Foreigners in their Own Land:
Cultural Land and Transnational Corporations — Emergent Rights and Wrongs, 38 Virgina J. Int'| L
331 (1998); M. Mullen de Bolivar, A Comparison of Protecting the Environmental Interests of Latin
American Indigenous Communities from Transnational Corporations under International Human
Rights Law and Environmental Law, 8 J. Transnat'l L. & Pol'y 105 (1998); Patrick Macklem,
Indigenous Rights and Multinational Corporations at International Law, 24 Hastings Int’l. and Comp.
Law Rev. 475 (2001)

Inter alia, S. Joseph, Taming the Leviathans: Multinational Enterprises and Human Rights, 46
Netherlands Int’'l L.R. 171 (1999) (explaining some of the reasons governments do not enforce human
rightsinrelationto TNCs).

Interim Report of the SR, para. 27 and 30.

United Nations treaty body jurisprudence concerning indigenous peoples for the years 1993-2004 is
compiled in: F. MacKay (ed.), Indigenous Peoples and United Nations Treaty Bodies. A Compilation
of United Nations  Treaty Body Jurisprudence 1993-2004. Available  at:
http: //www.for estpeoples.org/documents/law_hr/un_jurisprudence comp_sept05_eng.pdf  For Inter-
American jurisprudence, see, Jurisprudencia sobre Derechos de los Pueblos Indigenas en el Sistema
Interamericano de Derechos Humanos OEA/Ser.L/V/I1.120, Doc. 43, 9 September 2004 (original:
Spanish). InAfrica, see, Report of the African Commission’s Working Group of Experts on Indigenous
Populations/Communities. Submitted in Accordance with the Resolution on the Rights of Indigenous
Populations’'Communities in Africa, adopted by the African Commission on Human and Peoples
Rights at its 28" ordinary session.
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in rich and poor countries, developed and less developed countries, and in countries
regarded as having relatively good and bad general human rights records United Nations
or regiona treaty bodies are just as likely to express serious concern about severe
violations of indigenous peoples rights in developed countries as they are in less
developed countries.

For example, UN treaty bodies routinely express serious concern about the
treatment of indigenous peoples and the maintenance or adoption of discriminatory laws
or laws that negate indigenous peoples rightsin New Zealand and Canada, both of which
are regarded as having good general human rights records and score high on devel opment
indices.?” These bodies are also just as likely to find violations of indigenous peoples
rights, including basic due process rights, the right to judicia protection, and the right to
equal protection of the law, in Scandinavian countries or the United States as they are in
the poorest countries in the world.?® A state’s relative wealth, its governance capacity and
the effectiveness of its judicial system or other rule of law indicators, therefore, are not
necessarily the most pertinent factors in whether indigenous peoples' rights are respected
or violated.

2" Inter alia, Committee on the Elimination of Racial Discrimination, Decision 1 (66), New Zealand,

(Early Warning & Urgent Action Procedure). CERD/C/DEC/NZL/1. 27/04/2005 (finding that the
2004 Foreshore and Seabed Act discriminates against indigenous peoples); Report of the Special
Rapporteur on the situation of human rights and fundamental freedoms of indigenous people, Rodolfo
Stavenhagen. Mission to New Zealand. UN Doc. E/CN.4/2006/78/Add.3, at para. 13 (observing that
“the underlying legal and political fragility of Maori rights translates into a human rights protection
gap that seems not to be sufficiently covered by existing legislation”); Concluding observations of the
Human Rights Committee: Canada, CCPR/C/CAN/CO/5 20 April 2006, at para. 8and 9 (explaining
that it remains concerned about practices that “amount to extinguishment of aboriginal rights (arts. 1
and 27);" recommending that Canada “re-examine its policy and practices to ensure they do not result
in extinguishment of inherent aboriginal rights;” and expressing concern “about information that the
land of the [Lake Lubicon] Band continues to be compromised by logging and large-scale oil and gas
extraction ... (arts. 1 and 27)"); and, Report of the Special Rapporteur on the situation of human rights
and fundamental freedoms of indigenous people, Rodolfo Stavenhagen. Mission to Canada. UN Doc.
E/CN.4/2005/88/Add.3.

Conduding observations of the Committee on the Elimination of Racial Discrimination: Denmark,
CERD/C/DEN/CO/17, 18 August 2006, para. 20 (finding that Denmark is denying indigenous peoples
right to identity); Concluding observations of the Committee on the Elimination of Racial
Discrimination: Norway, CERD/C/NOR/CO/18, 18 August 2006, at para. 11 (recommending that
Norway “adopt special and concrete measures” to ensure indigenous peoples the full and equal
enjoyment of human rights and fundamental freedoms); Committee on the Elimination of Racial
Discrimination, Decision 1(68), United States of America, (Early Warning & Urgent Action
Procedure). CERD/C/USA/DEC/1, 11 April 2006 (finding “that past and new actions taken by the
State party on Western Shoshone ancestral lands lead to a situation where, today, the obligations of the
State party under the Convention are not respected, in particular the obligation to guarantee the right of
everyone to equality before the law in the enjoyment of civil, political, economic, social and cultural
rights, without discrimination based on race, colour, or national or ethnic origin; [and,] express[ing]
particular concern about: (a) Reported |egislative efforts to privatize Western Shoshone ancestral lands
for transfer to multinational extractive industries and energy developers. (b) Information according to
which destructive activities are conducted and/or planned on areas of spiritual and cultural significance
to the Western Shoshone peoples, who are denied access to, and use d, such areas. It notes in
particular the reinvigorated federal efforts to open a nuclear waste repository at the Yucca Mountain;
the alleged use of explosives and open pit gold mining activities ... (d) The conduct and / or planning
of all such activitieswithout consultation with and despite protests of the Western Shoshone peoples);

28



Almost dl states in which indigenous peoples live maintain discriminatory laws,
policies and practices — some have adopted such laws in the very recent past — that negate
or hinder the exercise and enjoyment of indigenous peoples rights.?® A review of the
observations of the UN human rights treaty bodies between 2004 and November 2006
reveals that these bodies found violations (by act or omission and particularly with regard
to inadequate domestic legal protections) of indigenous peoples rights to own and
control their traditional lands and resources in al but one of the states reviewed.*°
Likewise, in dl but one state reviewed during the same period the Committee on the
Rights of the Child observed that indigenous children were subject to discriminatory laws
and practices. 3

Most states continue to apply a presumption against the existence of indigenous
peoples’ rights to own traditional lands, territories and resources, and, with the support of
their domestic courts, have rejected indigenous land and resource rights by applying,
among others, rigid evidentiary requirements based on colonial norms that exclude and
deny indigenous peoples perspectives and traditions.*> For example, the Committee on
the Elimination of Racial Discrimination has expressed concern about “the difficulties
which may be encountered by Aboriginal peoples before the courts in establishing
Aboriginal title over land” in Canada.®® It noted in this respect that “to date no
Aboriginal group has proven Aboriginal title,” and recommended that Canada “examine
ways and means to facilitate the establishment of proof of Aboriginal title over land in
procedures before the courts.”3*

Similarly, amost al states invoke the public or general interest in relation to
extractive operations on indigenous lands, despite the fact that this is essentially a

29 see, for example, Concluding observations of the Human Rights Committee: Canada,
CCPR/C/CAN/CO/5, 20 April 2006, at para. 22 (expressing “concern that the Canadian Human Rights
Act cannot affect any provision of the Indian Act or any provision made under or pursuant to that Act,
thus allowing discrimination to be practised as long as it can be justified under the Indian Act;”) and,
Concluding observations of the Human Rights Committee: United States of America.
CCPR/C/USA/Q/3/CRP.4, 27 July 2006, at para. 27 (recommending that the “State party should
review its policy towards indigenous peoples as regards the extinguishment of aboriginal rights on the
basis of the plenary power of Congress regarding Indian affairs and grant them the same degree of
judicial protection that is available to the non-indigenous population”).

30 F. MacKay (ed.), Indigenous Peoples and United Nations Treaty Bodies: A Compilation of United
Nations Treaty Body Jurisprudence 1993-2004, supra; and, F. MacKay (ed.), Indigenous Peoples and
United Nations Treaty Bodies: A Compilation of United Nations Treaty Body Jurisprudence 2005-

u 2006. Forest Peoples Programme, Moreton in Marsh.

Id.

32 See, inter alia, R. Williams, LIKEA LOADED WEAPON: THE REHNQUIST COURT , INDIAN RIGHTS AND

THE LEGAL HISTORY OF RACISM IN AMERICA, University of Minnesota Press, (2005) and; Indigenous

people and their relationship to land. Final working paper prepared by Mrs. Erica-Irene A. Daes,

Special Rapporteur. UN Doc. E/CN.4/Sub.2/2001/21

Concluding observations of the Committee on the Elimination of Racial Discrimination: Canada,

01/11/2002. A/57/18,paras.315-343, at para. 330. See, also, Yorta Yorta v. Victoria, 194 ALR 538

(2002) (an Australian case giving preference to the written accounts of white settlers over the oral

history of aboriginal peoplesin denying the existence of native title rights).
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‘majority rules test that is inherently biased against minority indigenous peoples and is
generally not subject to judicial review. In relation to one such provision, the Inter-
American Commission has observed that the public interest doctrine

substantialy limit[s] the fundamental rights of the indigenous and Maroon peoples to
their land ab initio, in favor of an eventual interest of the State that might compete with
those rights. What is more, according to Suriname's laws, mining, forestry, and other
activities classified as being in the general interest are exempted from the requirement to
respect customary rights. In practice, the classification of an activity as being in the
“genera interest” is not actionable and constitutes a political issue that cannot be
chdlenged in the Courts. What this does in effect is to remove land issues from the
domain of judicial protection. "*°

Violations of indigenous peoples rights are especially prominent and evident in
relation to the extractives sector across the entire spectrum of states (seebox 1 below):3
This situation has been acknowledged, in one way or another, by the vast mgority of
human rights protection organs. In this respect, the UN Specia Rapporteur on the
situation of human rights and fundamental freedoms of indigenous people observes that
“resources are being extracted and/or developed by other interests (oil, mining, logging,
fisheries, etc.) with little or no benefits for the indigenous communities that occupy the
land. ... [I]n numerous instances the rights and needs of indigenous peoples are
disregarded, making this one of the magjor human rights problems faced by them in recent
decades.”?’

All over the world, states are liberalizing investment laws and redrafting
extractives-related legislation to encourage investment in this sector. Between 1990 and
2003 aone, the World Bank funded or otherwise supported revison of mineral,
hydrocarbon and other related laws in over 100 countries.®  Critics of World Bank
intervention in this area assert that increasing foreign investment in natural resource
exploitation often yields profits for TNCs and local elites whichrarely “trickle down” to

35 Report on Admissibility and Merits No. 09/06 on the Case of the Twelve Saramaka Clans(Suriname),

2 March 2006, at para. 241-42.

Seg, inter alia, the reports of Special Rapporteur on the situation of human rights and fundamental
freedoms of indigenous people, Mr. Rodolfo Stavenhagen, submitted pursuant to Commission
resolution 2001/57; Indigenous people and their relationship to land. Final working paper prepared by
Mrs. Ericalrene A. Daes, Special Rapporteur. UN Doc. E/CN.4/Sub.2/2001/21; the reports of the
United Nations Permanent Forum on Indigenous Issues; and, Indigenous peoples permanent
sovereignty over natural resources. Final report of the Special Rapporteur, Erica-Irene A. Daes. UN
Doc. E/CN.4/Sub.2/2004/30.

Report of the Special Rapporteur on the situation of human rights and fundamental freedoms of
indigenous people, Mr. Rodolfo Stavenhagen, submitted pursuant to Commission resolution 2001/57.
UN Doc. E/CN.4/2002/97, at para. 56

Striking a Better Balance. The World Bank Group and Extractive Industries. The Final Report of the
Extractive Industries Review, Vol. |, December 2003 p. 8. For adetailed overview of WBG structural,
technical and sectoral lending related to extractive industries, see, H. Mainhardt-Gibbs, The World
Bank Extractive Industries Review: The Role of Structural Reform Programs towards Sustainable
Devel opment Outcomes, August 2003. Available at:
http://www.eireview.org/doc/Structural %20A djustment%20EI R%20Exec%20Summary %20M ai nhardt
%20Aug%2014.doc
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indigenous peoples and frequently exacerbates poverty and compromises cultural
integrity and security.®® As explained by a member of the UN Working Group on
Indigenous Populations,

To attract foreign investment and trade, many developing countries have opened to
extractive industries, such as mining and logging, hitherto isolated parts of their
territories which are often the last refuges of indigenous peoples and their cultura
diversity. By such means, indigenous peoples are collectively sacrificed in order to
increase the income of other citizens. Racism against indigenous peoples makes it
relatively easy for national political and business leaders to contemplate such measures
and to mobilize wider public support for them. If indigenous communities resist
dispossession, racism makes it easier for politicians to judtify the use of violence to crush
the protesters.*’

This is not to say that there have not been some improvements in nationa laws
pertaining to indigenous peoples rights over the past two decades. Nonetheless, and
despite such improvements, extractives sector legal reforms have predominately
weakened indigenous peoples’ rights, both legaly and in practice® As a result,
indigenous lands and territories are increasingly on the front line of state- and TNC-
directed resource exploitation operations, and protections in domestic laws are for the
most part inadequate and/or selectively implemented and enforced.*? In some cases,
domestic legal protections are nonexistent. There are aso significant disparities in
power and resources between government ministries or agencies responsible for
extractives and those responsible for indigenous peoples.

The human rights problems experienced by indigenous peoples in relation to
extractive industries are for the most part severe and there are systemic problems in
almost every state's laws and institutions with respect to recognition of and respect for
their rights. In some cases, there is no exaggeration to say that indigenous peoples
survival is threatened by extractive operations. This situation demands international
oversight and scrutiny and represents a situation where, among other things, the direct
imposition of human rights obligations to TNCs is warranted and urgently needed.
Sector specific standards, building on existing human rights law, that address indigenous

3 Inter alia, see, Kay Treskle, Ecuador: Structural Adjustment and Indigenous and Environmental

Resistance, in, THE STRUGGLE FOR A CCOUNTABILITY: THE WORLD BANK, NGOSAND GRASSROOTS
MOVEMENTS (J. Fox & L. Brown eds., 1998), 219

Working paper on combating racism against indigenous peoples submitted by Mrs. Ericadrene A.
Daes, member of the Working Group on Indigenous Populations of the Sub-Commission on ke
Promotion and Protection of Human Rights. UN. Doc. A/CONF.189/PC.3/4, 20 July 2001, at para. 4.
4 See, inter alia, NCIP Administrative Order No. 01, 2006, The Free and Prior Informed Consent
(FPIC) Guidelines 2006 (revising and weakening earlier order on the same subject).

See, for instance, Report of the Roundtable on Mining and Indigenous Peoples Issues. Convened
through the IUCN-ICMM Diaogue on Mining and Biodiversity, Gland, Switzerland, 89 November
2005, at p. 4 (explaining that “The ‘public good’ was seen as being invoked as a justification for going
forward with a project, but the group guestioned who the ‘public’ was in ‘public good’ concluding that
in many cases it is the urban elite. The state was described as often having significant internal power
disparities, with those ministries managing mining having more power and access than those
responsible for Indigenous peoples concerns. It was also felt that existing legal frameworks often give
more weight to mining interests than to protecting Indigenous peoples’ rights”).
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peoples and extractive industries — indeed, any industry that involves land conversion,
such aslarge-scale agro- industry — are also urgently needed. We request that the Special
Representative fully consider this option as he carries out his mandate and that he does so

in full collaboration with indigenous peoples

Box 1— Observations of three UN treaty bodies finding violations of indigenous
peoples rightsin connection with extractive industries (1996-2006)**

CERD HRC CESCR
Guatemala, May 2006 United States, July 2006 Norway, June 2005
USA, April 2006 Canada, April 2006 Canada, May 2006

Suriname, August 2006
Peru, August 2006

Dem. Rep. Congo, August 2006
Guyana, April 2006
Nigeria, November 2005
Suriname, November 2005
Suriname, April 2005
USA, August 2005
Sweden, May 2004
Suriname, March 2004
Boalivia, December 2003
Suriname. March 2003
Ecuador, March 2003
Costa Rica, March 2002
USA , August 2001
Sweden, May 2001
Finland, May 2001

Chile, March 2001
Colombia, August 1999
Finland, March 1999
Cambodia, March 1998
Philippines, October 1997
Panama, March 1997
Colombia, March 1996
Russian Fed., March 1996
Finland, March 1996

Brazil, December 2005
Thailand, July 2005
Finland, October 2004
Colombia, May 2004
Suriname, May 2004
Philippines December 2003
Sweden, April 2002
Venezuea, April 2001
Guyana, April 2000
Chile, March 1999
Ecuador, August 1998

Mexico, May 2006
Ecuador, June 2004
Russian Fed. December 2003
Brazil, May 2003
Colombia, November 2001.
Panama, September 2001
Venezuda, May 2001
Honduras, May 2001
Balivia, May 2001
Cameroon, December 1999
Canada, December 1998
Nigeria, May 1998

Russian Fed., May 1997
Peru, May 1997

Paraguay, May 1996

2. Voluntary self-regulation by TNCs has not proved effective

Over the past few decades a growing number of TNCs active in the extractives

sector have adopted policies by which they commit to respect human rights, sometimes
explicitly including indigenous peoples rights, on a voluntary basis. Other companies
have a policy on indigenous peoples but the word rights is not used anywhere in their

43 Countries are listed either where the Committee’s made direct or indirect reference to rights violations

in relation to extractive industries. This sample is obviously skewed in a number of ways, e.g., it only
represents those states that are party to the instruments and those states that have reported to the
Committees, and the Committees are dependent on information to reach their conclusions and
therefore numerous situations are not addressed because no information was available or presented.
Thistherefore most likely represents only a small proportion of the actual violations taking place.



policy.** Amnesty International and the Prince of Wales International Business Leaders
Forum give one indication of why this has occurred:

The drive for new resources can lead extractive firms into association with human
rights violations. Unlike some aspects of politica risk, companies cannot readily
insure themselves againgt this, except through having effective policies to dea with
the human rights issues confronting them. Experience has shown that problems are
most likely to arise when resources are located in zones of conflict [and] in territories
with indigenous populations where land rights are contested or inadequately
protected ...*

Whatever the rationale for their adoption, there is ample evidence to support the
conclusion that these policies often do not contain adequate protections for indigenous
peoples’ rights, that they have been applied selectively, sometimes not at all, depending
on political or other considerations and, more generaly, that they have not led to a
marked improvement in the majority of TNCs performance with respect to human rights.
While we do not advocate that TNCs should abandon developing and implementing
effective human and indigenous peoples rights policies, we do not believe that this
approach alone will reduce rights violations by TNCs. There is, therefore, a pressing
need to further elaborate or add effective regulation and accountability mechanisms in
both domestic and international law to woluntary regulation efforts by TNCs

While there are many examples, the little known and still evolving case of the
Lokono indigenous people of west Suriname amply illustrates the inadequacy of
voluntary TNC policies as well as the difficulties encountered by both indigenous peoples
and TNCs where domestic lega systems fail to recognize and guarantee indigenous
peoples rights. This case also provides ample evidence of the need to move beyond
voluntary regulation and to further elaborate and impose dired human rights obligations
on TNCs in the case of indigenous peoples and extractive industries.

Suriname is the only country in South America that has failed to legaly
recognize, at least in some form, indigenous peoples' traditional ownership rights to their
lands, territories and resources. By law, the state owns all ungranted land and all natural
resources, and can issue resource exploitation concessions without regard for indigenous
peoples’ rightsto land or otherwise.* There are no applicable judicial or administrative

4 See, for  instance,  Alcan  Indigenous  Peoples  Policy.  Available  at:
http://www.al can.com/web/publishing.nsf/Content/Al can+1 ndigenous+Peopl est+Policy

Business and Human Rights. A Geography of Corporate Risk. Extractives Sector, Amnesty
International and the Prince of Wales International Business Leaders Forum, at p. 5 Available at:
http://www.iblf.org/docs/geography/extractives.pdf

See, Inter-American Commission on Human Rights, Report on Admissibility and Merits No. 09/06,
Twelve Saramaka Clans Case 12.338 (Suriname), 2 March 2006, at para. 230 (finding that
“indigenous and Maroon communities lack legal status in Suriname and are not eligible to receive
communal titles on behalf of the community or other traditional collective entities that possess land;”)
and, Moiwana Village v. Suriname, Inter-American Court of Human Rights, Judgment of 15 June
2005, Series C No. 124, at para. 86(5) (determining the following to be ‘proven facts': “Although
individual members of indigenous and tribal communities are considered natural persons by
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remedies that indigenous peoples may invoke should their rights be threatened or
violated. *’

Because of this, indigenous peoples in Suriname, who have vociferoudy
advocated for recognition of their land rights for decades, have been forced to seek the
protection of the Inter-American human rights system. In 2005, the Inter-American
Court determined that Suriname had violated a tribal community’s right to property and
held that its property rights arise from its traditional occupation and use, as defined by its
customary laws, and are not dependent for their existence on Suriname's domestic laws.*®
It ordered that Suriname establish congtitutional and legidlative mechanisms to recognize
and secure the community’s property rights and that it halt any third party activitiesin its
traditional territory.*°

In 2006, the Inter-American Commission reached the same conclusion in another
cae. In this case, which involved logging and mining concessions, the Commission
gated unambiguously that “in light of the way international human rights legislation has
evolved with respect to the rights of indigenous peoples that the indigenous people’s
consent to natural resource exploitation activities on their traditional territories is aways
required by law.”®® Suriname however failed to comply with the Commission’s
recommendations and the case is now pending before the Inter-American Court for a
binding judgment.

Suriname’s 2004 Mining Bill has also been deemed to be racially discriminatory
by the UN Committee on the Elimination of Racial Discrimination on the grounds that it
denies indigenous peoples access to judicial remedies and fails to require their
agreement to mining.>* The Committee’ s concerns in this respect have been reiterated in
two urgent action decisions issued in 2005 and 2006, both of which highlight Suriname’s
obligations to recognize, secure and protect indigenous peoples traditional territories®
Both decisions aso drew the attention of the UN Secretary General, and “the High

Suriname’s Constitution, the Stat€'s legal framework does not recognize such communities as legal

entities. Similarly, national legislation does not provide for collective property rights”).

Id. Twelve Saramaka Clans, at para. 241-43 (explaining that “the classification of an activity as being

in the “general interest” is not actionable and constitutes a political issue that cannot be challenged in

the Courts. What this does in effect is to remove land issues from the domain of judicia protection.

The rights of indigenous and Maroon peoples ... to their lands, territories and resources, and cultural

identity are not explicitly recognized or guaranteed in the 1987 Constitution and, for that reason, there

are no provisions contemplating judicial recourse if they are violated;”) and, Concluding Observations
of the Committee on the Elimination of Racial Discrimination: Suriname, UN Doc.

CERD/C/64/CO/9/Rev.2, 12 March 2004, at para. 14 (observing that “indigenous and tribal peoples

cannot as such seek recognition of their traditional rights before the courts because they are not

recognized legally as juridical persons’).

Moiwana Village v. Suriname, supra, para. 133-34.

49 1d. para 209-11.

0 Twelve Saramaka Clans Case, supra, at para. 214.

1 Concluding Observations of the Committee on the Elimination of Racial Discrimination: Suriname.
UN Doc. CERD/C/64/CO/9/Rev.2, 12 March 2004, at para. 13 and 14. See, aso, Follow—Up
Procedure, Decision 3(66), Suriname. UN Doc. CERD/C/66/SUR/Dec.3, 9 March 2005, at para. 4.

52 Decision 1(67), Suriname. UN Doc. CERD/C/DEC/SUR/2, 18 August 2005; and Decision 1(69),
Suriname. UN Doc. CERD/C/DEC/SUR/3, 18 August 2006
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Commissioner for Human Rights as well as the competent United Nations bodies, in
particular the Human Rights Council, to the particularly alarming situation in relation to
the rights of indigenous and tribal peoplesin Suriname....” >

Against this background, n 2003, Suriname granted a 2,800 square kilometer
concession and bauxite exploration permits to the locally registered, wholly-owned
subsidiaries of BHP Billiton and Alcoa. The concession and permits apply to the
Bakhuys Mountains, part of the Lokono people’s traditional territory, and were issued
without any prior notification to or agreement by the affected communities. The
companies failed to conduct an environmental and social impact assessment for the (now
concluded) exploration work, even though the concession is in a traditional indigenous
territory and involved significant impacts on primary tropical rainforests.>*

During the exploration phase, the Lokono were excluded from the concession
area: “Carlo Lewis, Village Chief of Apura, mentions that because of the developments
in their territory they are forced to change their way of living. ‘We are not against the
developments, but our way of living has to be taking into account. We are aready no
longer allowed to hunt in the Bakhuys territory and we cannot go to the supermarket like
the people in the city, because we live from the forest.””® In 2005, the Committee on the
Elimination of Racial Discrimination indirectly referred to the Bakhuys project in an
urgent action decision, where it expressed its deep concern that Suriname is “authorizing
additional resource exploitation and associated infrastructure projects that pose
substantial threats of irreparable harm to indigenous and tribal peoples, without any
formal notification to the affected communities and without seeking their prior agreement
or informed consent.”*® This was widely publicized in the local pressand copies were
transmitted to BHP Billiton and Alcoa.

It was recently announced that the companies and government will reach an
agreement on the granting of permits for mining and possible construction of a

hydroelectric damby the end of 2006.°” Although not required to do so by Surinamese
law, the companies contracted a firm to conduct an environmental and social impact
assessment for the mining operations in September 2005. Dr. Robert Goodland, the
former head of the World Bank’s Environment Department, has strongly criticized both
the impact assessment plan — for failing to adequately account for indigenous peoples’

> |d. at para. 7 and 4, respectively.

54 R. Goodland, Environmental and Social Reconnaissance: The Bakhuys Bauxite Mine Project. A report
prepared for The Association of Indigenous Village Leaders of Suriname and The North-South
Institute, 2006, p. 6 — “BHP/Billiton are to be commended for publicly apologizing in August 2005 for
failing to assess the environmental and socia impacts of their exploration or pre-feasibility phase
which  was scheduled to end in October 2005.” Available at: http://www.nsi-
ins.ca/english/pdf/Robert_Goodland_Suriname ESA_Report.pdf

‘Implementation of the Kabalebo Project: Land Rights Capture the attention of Indigenous Peoplesin
Southern Suriname’, De Ware Tijd, 05 May 2005 (Original in Dutch)

%6 Decision 1(67), Suriname. UN Doc. CERD/C/DEC/SUR/2, 18 August 2005, at para. 3.

57 See, ‘Bauxite negotiations this month: New bauxite deal to improve on the Brokopondo agreement’,

De Ware Tijd, 02 May 2006.
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issues and participation — and the process leading to bauxite mining itself — for failing to
respect the rights of indigenous peoples.®® In an extensive 2006 report, he states that

The Bakhuys bauxite mine project is a classic case of asymmetric power.
Unsustainable mining confronts sustainable traditional societies. Rich and powerful
multinationals will impaose potentially severe impacts on inexperienced, weak, largely
illiterate and poor Indigenous Peoples. Multinationals have great difficulty een in
communicating with the affected people. Practically al the benefits will accrue to two
stakeholders, namely the multinationals as they will reap a saeable commodity
(bauxite) and the government as they will reap taxes and royaties. These two
stakeholders will gain substantia benefits, but bear no adverse impacts. The Indigenous

Peoples, on the contrary, will bear practically al the negative impacts and few, if any,
of the benefits....”°

With regard to the proposed dam, Dr. Goodland observes that “Most of the areato
be impounded is fairly intact Rain Forest, which is also the traditiona territory of
Indigenous Peoples on which they depend for their livelihoods. Loss of at least 2,460sq
km of forest means that much less habitat from which the forest dwellers can harvest.”°

BHPBilliton and Alcoa both have company policies that commit them to observe
and uphold international human rights standards and both are signatories to the UN
Globa Compact. They are also members of the International Council on Metals and
Mining and have subscribed to its Sustainable Development Principles. These Principles
provide that ICMM members will implement and measure their performance against,
among others, the following principle: “Uphold fundamental human rights and respect
cultures, customs and values in dealings with employees and others who are affected by
our activities” including “[r]espect the culture and heritage of local communities,
including indigenous peoples.”5?

BHP Billiton is the lead company on the mining project. Itscorporate sustainable
development policy provides that, “Wherever we operate we will develop, implement and
maintain  management systems for sustainable development that drive continua
improvement and ensure we: ... understand, promote and uphold fundamental human
rights within our sphere of influence, respecting the traditional rights of Indigenous

R. Goodland, supra. One important criticism is found on p. 910, which states that “SRK’s [the
company contracted to conduct the ESIA] repeated but unsubstantiated claims that there are no

Indigenous Peoples living in the bauxite concession, is moot, misleading and risky. ... Asthere are at
least four distinct vulnerable ethnic minorities (Arawak, Warau, Trio, Karinya/Carib) in the indigenous
communities likely to be impacted by Bakhuys, this gap in SRK’s Plan of Study needs to be rectified.
Affected Amerindian communities would include: downstream of the Nickerie, Tapoeripa, Post,

Utrecht and Cupido; downstream of the Wayambo, Donderskamp and Corneliskondre; downstream of
the Kabalebo and Corantijn, Apoera, Section, Washabo, Zandlanding and several Guyanese villages
including Orealla and Siperuta.”

* |d.atp. 4
60 1d. at p. 21.

61 ICMM Sustainable Devel opment Principles, Principle 3. Available at:
http://www.icmm.com/icmm_principles.php ICMM is made up of 15 of the largest mining and metal

companies, and 24 national mining and global commaodities associations.
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peoples and valuing cultural heritage.” %2 Using almost the same words, BHP Billiton’s
Health, Safety, Environment and Community Policy provides that “Where ever we
operate we will ... support the fundamental rights of employees, contractors and the
communities in which we operate [and] respect the traditional rights of Indigenous
peoples.”®®  Additionally, BHP Billiton explains that its Management Standards require
that operations demonstrate “the assessment and prioritisation of human rights issues as
they apply to our gohere of influence” and contain a

Guiddine on Human Rights and a Human Rights Self -Assessment toolkit ... intended to
assist Sites in appraising their human rights exposures and developing plans to manage
these risks as appropriate. Furthermore, the toolkit aims to ensure that we achieve our
Company’s target of no Company transgressions of the principles contained within the
UN Universa Declaration of Human Rights. The toolkit is aligned with the Company’s
Enterprise Wide Risk Management approach to ensure that human rights issues are
readily identifiable and comparable aong with the spectrum of Company social,
environmental and financial risks.®*

BHP Billiton employs the concept of ‘ sphere of influence’ in accordance with the
Global Compact’'s model. Relations with local communities are in the second circle of
influence next only to ‘employees and contractors’. With regard to its responsibilities to
local communities, BHP Billiton states that “When engaging with our local host
communities, we have a responsibility to protect those human rights directly affected by
our activities.”®® There is no disagreement that the Lokono are directly affected by BHP
Billiton and Alcoa’s activities.

Despite these policy statements and relatively sophisticated management and
assessment procedures (including audits), when the Lokono requested that the companies
respect their rights, and in particular negotiate a protocol that defines and protects
‘traditional rights', the companies responded as follows: “until such time as traditional
rights are recognized by the Republic of Suriname and incorporated into Surinamese law,
formal endorsement by BHP Billiton and Alcoa of such claims would be premature.”®®

Apart from contradicting their public commitments, which clearly do endorse
respect for traditional rights, there is nothing in Surinamese law that would preclude the
companies from negotiating a common understanding of the term ‘traditional rights' and
how these rights will be respected. To alay any doubts, the companies could seek the
state’s endorsement of this protocol or seek to involve it directly in the negotiations.

2 BHP/Billiton's Sustainable Development Policy, September 2005, at p.l.  Available at:
http://www.bhpbilliton.com/bbContentRepository/docs/ Sustai nableDevel opment/policiesAndK eyDocu
ments/HSECPolicy.pdf

® BHP Billiton's Health, Safety, Environment and Community Policy, at p.l. Available at
www.bhpbilliton.com

® BHP  Billiton  Sustainability =~ Report 2006, a p. 417.  Avalable  at:
http://sustai nability.bhpbilliton.com/2006/documents/BHPBillitonSustai nability Report2006. pdf

6 1d. at p. 416-17.

6 Letter to the indigenous leaders of Apoera, Section and Washabo from E. Sholtz, Managing Director,
BHP Billiton Suriname and W. Pederson, Managing Director, Suralco L.L.C, 4 November 2006, (ref.
170/EGS/hc), at p. 2.
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Moreover, conducting an environmental impact assessment is neither required nor
prohibited by Surinamese law, yet, however belatedly, the companies are presently
conducting such an assessment.

‘Traditional rights by definition are rights held and exercised in accordance with
custom or tradition and do not therefore rely on national law for their existence. Thisis
acknowledged in BHP Billiton’s 2006 Sustainability Report, which statesthat

We include consideration for peoples with recognised legal interestsin land, as well as
those that do not have such an interest. For example, Indigenous peoples may not have
arecognised legal interest but nonetheless are connected to the land by tradition and
custom. These peoples may aso be leading a traditiona lifestyle and be dependent, to a
greater or lesser extent, on the land for their existence.®’

Rather than comply with their policy commitments, the companies have chosen to
hide behind national law — a law that has been declared to violate international human
rights guarantees by the two highest human rights bodies in the Americas in 2005 and
2006 and by two UN bodies in 2004. They have aso chosen to proceed with their
operations with full knowledge that these operations directly contravene Suriname’'s
human rights obligations. It is a settled principle of internationa law that states may not
invoke their domestic law to excuse violation of their international obligations; to what
extent to should TNCs be permitted to invoke domestic law to excuse violation of a
date’s international obligations and their own responsibilities?

The companies also reect inclusion of indigenous peoples right to consent
(“FPIC”) to mining on their lands in the proposed protocol on the grounds that “there is a
lack of international consensus on the application of FPIC ... and we reiterate that neither
BHP Billiton nor Alcoa have a commitment to FPIC in their corporate policies.”®
International consensus or not, the Inter-American Commission on Human Rights has
repeatedly held that indigenous peoples FPIC is required in relation to resource
exploitation pursuant to the right to property.®® The Inter-American Court has held that
the failure of states to delimit, demarcate and title lands and territories belonging to
indigenous peoples gives rise to, inter alia, an obligation not to alow ‘third parties to
interfere with the enjoyment of their property rights in those areas.”® Clearly, in the
Americas, FPIC and protection of indigenous territories are part of regional international
human rights law, law which both companies have agreed to uphold.

The Lokono people also wrote to ICMM to highlight inconsistencies between
BHP Billiton and Alcoa's conduct and ICMM’s Sustainable Development Principle 3
(quoted above), as well as its 2006 draft Position Statement on Indigenous Peoples.

7 BHP Billiton Sustainability Report 2006, supra, at p. 418.

% |d.atp.3.

89 Twelve Saramaka Clans Case, supra, at para. 214. See, also, infra notes 196 — 250 and accompanying
text.

Inter alia, Moiwana Village Case, supra, at para. 211; and Mayagna (Sumo) Awas Tingni Community
Case, Judgment of August 31, 2001. Series C No. 79 para. 164.
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ICMM'’s response observes that, while FPIC is provided for in the draft Position
Statement at Commitment 5:

it isincorrect tointerpret these documents as supporting the broad scale adoption of Free
Prior Informed Consent (FPIC) without further understanding how it can be
implemented. ICMM’ s view is that practical implementation of FPIC presents significant
challenges for government authorities as well as affected companies as the concept is not

well defined and with very few exceptions, is not enshrined in local legidation. ... We
also recognise the primary role of sovereign states in determining how their minera

endowments are managed.”*

Lokono leaders again asked why the mining companies, in this case the ICMM,
haveapolicy if that policy means little or nothing in practice. It should be noted that the
ICMM'’ s draft Position Statement also contemplates situatiorns such as that pertaining in
Suriname. It providesthat member companies will follow nationa laws applying to
indigenous peoples but, “Where these do not exist ICMM members reaffirm their
commitment to the ICMM Sustainable Development Framework and this position
statement.”’? However, while this provision may be applicable in Suriname, in the vast
majority of cases where a nationa legal framework does exist, however inadequate that
framework may be, it will void and take precedence over the application of the Position
Statement altogether. Again, states may not invoke their domestic laws to excuse
violation of their international obligations; to what extent should mining companies be
permitted to do the same in relation their human rights obligations and responsibilities?

The case of the Lokono people in west Suriname is important because it
demonstrates that TNCsS voluntary policies on human rights may become merely
rhetorical statements as well as the ineffectiveness of these policies in restraining TNC
involvemert and complicity in human rights violations. Suriname is a country — an
“alarming situation” in the words of a UN human rights treaty body — where extreme
caution and due diligence are required if rights violations are to be avoided. Yet, with full
knowledge of the rights issues at stake, despite corporate policies to the contrary, and
despite the Committee on the Elimination of Racial Discrimination’s warning about the
threat of irreparable harm to indigenous peoples, BHP Billiton and Alcoa continue to
disregard indigenous peoples’ rights. That they invoke Suriname’'s national law — a law
declared to violate human rights guarantees by two UN and two regional human rights
treaty bodies — to excuse their conduct further compounds their responsibility for and
complicity in violations.

This case is aso important because, while Suriname's law is grossly deficient
with regard to indigenous peoples’ rights, the provisions that permit extractive companies
to operate on indigenous lands are smilar to those in the laws of many other countries.
So, while Suriname may be a classic example of a state that either will not or cannot
respect human rights and, therefore, potentialy represents a circumstance where, in the

7L Letter to the indigenous leaders of Apoera, Section and Washabo from AM Fleury, Association

Programme Director, ICMM, 23 October 2006, at p.1.
ICMM, Draft Position Statement, Indigenous Peoples and Mining Issues, March 2006, at Recognition
Statements No. 6 Available at: http://www.icmm.com/library pub_detail.php?rcd=190
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Special Representative’'s view, direct obligations should be imposed on TNCs, the
underlying problem — lack of adequate protection for indigenous peoples rights in
domestic law— is common to many States.

D.Transnational Financial I nstitutions

When considering the nature of the TNCs encompassed by his mandate, we urge
the Special Representative to include and account for the banking industry. While this
industry may be one step removed from human rights violations perpetrated by TNCs
operating on the ground, it is nonetheless indispensable to many TNC operations through
its various financing vehicles. As such, banks may be complicit in human rights
violations in much the same way as other TNCs and their responsibilities and
accountability should aso fall within the mandate of the Special Representative and be
included in his reports.”

Attention to banks on human rights grounds is normally given in connection with
international project finance where it is easy to make a direct connection between bank
financing and human rights violations. Also, there are specific stages in these projects
where it is relatively straight forward to require attention to human rights as part of due
diligence and finance agreements, among others. Reference is often made in this context
to the Equator Principles, which are based on the safeguard policies of the International
Finance Corporation, and have been accepted by 41 large commercial banks for projects
over US$10 million. However, it is important to note that the Equator Principles and the
IFC standards are not fully consistent with international human rights standards, do not
apply to al banks, including some very large banks, and that project finance constitutes
only a very small percentage (as low as 2 percent) of the overall fundsand services that
TNCs may access from commercial banks. There is therefore a large gap in the policy
and other instruments that could and should apply to the banking industry in relation to
human rights.

Additionally, NGOs and others, including financial auditing services, have
identified serious problems with the implementation of the Equator Principles by
subscribing banks Among other things, they have noted that some of these banks
continue to invest in projects that conflict with the Principles and continue to cause
environmental and socia problems on the ground, including in the case of indigenous
peoples.”

The Sakhalin 11 oil project in Russiais a prime example. According to reports, the
project, part funded by two Equator Principles banks, is operating on indigenous peoples
lands without their meaningful participation in decision making; indigenous peoples were

" The UN High Commissioner for Human Rights defines ‘complicity’ in this context as follows: "A

company is complicit in human rights abuses if it authorizes, tolerates, or knowingly ignores human
rights abuses committed by an entity associated with it, or if the company knowingly provides practical
assistance or encouragement that has a substantial effect on the perpetration of human rights abuse.”
The Global Compact and Human Rights. Understanding Sphere of Influence and Complicity, OHCHR
Briefing Paper, Office of the United Nations High Commissioner for Human Rights (2004), at p. 6.
Among others, see, Shaping the Future of Sustainable Finance. A report by BankTrack and WWF-UK.
Available at: http://www.banktrack.org/?id=47
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not consulted and their issues were not adequately addressed in the environmental and
social impact assessment; oil spills have seriously degraded salmon spawning areas and
fishing grounds, which are a fundamental part of indigenous peoples means of
subsistence; an oil storage facility has been constructed on a sacred burial site; and an
Indigenous Peoples Development Plan — a requirement in IFC projects that must be
completed prior to project approval — was not started until well after the project had
commenced. ”

Similarly, a study on the involvement of Swiss banks, Credit Suisse (an Equator
Principles bank) and UBS, in the financing of extractive companies and projects found
that in “over 60 individual cases, our research show[s] how often raw materia extraction
leads to human rights violations.”"®

The Committee on the Elimination of Racial Discrimination has confirmed that
banks may be subject to human rights responsibilities, which, in turn, may trigger the
obligations and international responsibility of states. In Communication 10/1997
submitted against Denmark, the Committee found that Denmark was liable for the
discriminatory acts of a private bank in relation to denial of aloan application because it
had failed to initiate a proper investigation of the allegations of discrimination by the
bank.”” The Committee, inter alia, recommended that Denmark “take measures to
counteract racial discrimination in the loan market.”’® This case illustrates that not only
does the Convention “extend to the private sector, but that discrimination obligations for
the non-state actor also extend to indirect discrimination” (the Convention prohibits acts
that have either he purpose or effect of discriminating).”® Both direct and indirect
discrimination are highly relevant in the context of indigenous peoples rights.

[11. Indigenous Peoples’ Rights and Extractive | ndustries

While some indigenous peoples have benefited from extractive industries, mainly
in the so-called developed countries,®® threats to indigenous peoples’ rights and well-
being are particularly acute in relation to resource extraction operations, be they state- or
TNC-directed.®* These operations have had and continue to have a devastating impact on

S Risky Business —the new Shell. Shell’s failure to apply its Environmental Impact Assessment

Guidelines to Sakhalin I, WWEF-UK, November 2005. Available at:
http://www.banktrack.org/doc/File/Projects/sakhalin%2011%20russialrisky_business final2.pdf
Solidly Swiss? Credit Suisse, UBS and the Globa Oil. Mining and Gas Industry, Berne Declaration,
Zurich (2005), at p. 3. Available at: http://www.db-si.ch/en/p25011223.html

7" Communication No. 10/1997: Denmark, 6 April 1999. UN Doc. CERD/C/54/D/10/1997, at para. 9.3.
8 |d. at para 11.1.

9" A. Clapham, supra, at p. 320.

80 see, for instance, Indian Energy Solutions 2003, Council of Energy Resource Tribes, Denver Colorado
(2003). Available at: http://www.certredearth.com/Reports/report 03.pdf

Among others, Report of the Special Rapporteur on the situation of human rights and fundamental
freedoms of indigenous people, Mr. Rodolfo Stavenhagen, submitted pursuant to Commission
resolution 2001/57. UN Doc. E/CN.4/2002/97, at para. 56 (observing that “...resources are being
extracted and/or developed by other interests (oil, mining, logging, fisheries, etc.) with little or no
benefits for the indigenous communities that occupy the land. Whereas the World Bank has devel oped
operational directives concerning its own activities in relation to these issues ... and some national
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indigenous peoples, undermining their ability to sustain themselves physically and
culturally.®?  Victoria Tauli-Corpuz, the Chairperson of the United Nations Permanent
Forum on Indigenous Issues, explains that “For many indigenous peoples throughout the
world, oil, gas and coal industries conjure images of displaced peoples, despoiled lands,
and depleted resources. This explains the unwavering resistance of most indigenous
communities with any project related to extractive industries”® It is therefore no
coincidence that the majority of complaints submitted by indigenous peoples to
intergovernmental human rights bodies involve alleged rights violations in conrection
with resource extraction (see box 2 below).

The Speciad Representative’'s interim report recognizes that human rights
violations are particularly pronounced in the extractives sector and include “a broad array
of abuses in relation to local communities, especially indigenous people.”®*  Abuses of
indigenous peoples' rights in relation to extractive industries were also highlighted in the
2005 Consultation on Human Rights and Extractive Industries convened by the Office of
the UN High Commissioner for Human Rights.®

Discussing this same issue, the UN Special Rapporteur on indigenous land rights
observes that

The legacy of colonialism is probably most acute in the area of expropriation of
indigenous lands, territories and resources for national economic and development
interests. In every sector of the globe, indigenous peoples are being impeded in every
conceivable way from proceeding with their own forms of development, consistent with
their own vaues, perspectives and interests.

Much large-scale economic and industrid development has taken place without
recognition of and respect for indigenous peoples rights to lands, territories and
resources. Economic development has been largely imposed from outside, with complete
disregard for the right of indi%enous peoples to participate in the control, implementation
and benefits of development.®

legislation specifically protects the interests of indigenous communities in this respect, in numerous
instances the rights and needs of indigenous peoples are disregarded, making this one of the major
human rights problems faced by them in recent decades.”)

Among others, T. Downing, Indigenous Peoples and Mining Encounters: Strategies and Tactics,
Minerals Mining and Sustainable Development Project: International Institute for Environment and
Development and World Business Council: London (2002), at 3 (concluding that “indigenous peoples
experiences with the mining industry have largely resulted in a loss of sovereignty for traditional
landholders; the creation of new forms of poverty due to a failure to avoid or mitigate impoverishment
risks that accompany mining development; a loss of land; short and long-term health risks; loss of
access to common resources, homelessness; loss of income; social disarticulation; food insecurity; loss
of civil and human rights; and spiritual uncertainty.”)

E. Caruso et al., (eds.), EXTRACTING PROMISES: INDIGENOUS PEOPLES EXTRACTIVE INDUSTRIES AND
THE WORLD BANK. Tebtebba Foundation & Forest Peoples Programme: Capitol Publishing House:
Manila (2003), at 9.

Interim Report of the SR, at para. 25.

Report of the United Nations High Commissioner for Human Rights on the sectoral consultation
entitled “ Human rights and the extractive industry” ,10-11 November 2005. UN Doc. E/CN.4/2006/92,
para. 24 and 30(a).

Indigenous people and their relationship to land. Final working paper prepared by Mrs. Erica-lrene
A. Daes, Special Rapporteur. UN Doc. E/CN.4/Sub.2/2001/21. at paras. 49-50.

82

83

84
85

86



Box 2 — Examples of cases submitted to UN and Regional Treaty Bodies alleging
rightsviolationsin connection with extractive industries

Human Rights Committee

Bernard Ominayak, Chief of the Lubicon Lake Band vs. Canada (oil, gas, timber)
I. Lansman et al. vs. Finland (Communication No. 511/1992) (logging)

J. Lansman et a. vs. Finland (logging, mining)

O. Saraet d. v. Finland (logging)

Aérdldand Nakkalgarvi v. Finland (logging)

J. Lansman et al. (no. 2) vs. Finland (logging, mining)

Committee on the Elimination of Racial Discrimination (urgent action requests)
Suriname: Decision 1 (67) (mining, logging)

Suriname: Decision 3 (66) (mining, logging)

Democratic Republic of Congo (mining, logging)

Brazil (mining)

United States of America, Decision 1 (68) (mining)

Suriname, Decision 1(69) (mining, logging)

Papua New Guinea, Decision 3(47) (mining)

Papua New Guinea, Decision 8 (46)

International L abour Organization

Bolivian Central of Workers on behdf of the Confederation of Indigenous Peoples of Bolivia
(logging, mining, oil)

Confederacion Ecuatoriana de Organizaciones Sindicales Libres on behaf of the Independent
Federation of the Shuar People of Ecuador (ail)

Single Confederation of Workers of Colombia (Colombia) (ail)

I nter-American System

Case 7615 (Brazil) (Yanomami case) (mining and infrastructure)

Mayagna (Sumo) Indigenous Community Case v. Nicaragua (logging)

Mary and Carrie Dann (United States) (mining)

Community of San Mateo de Huanchor and its Members (Peru) (mining)
Maya |ndigenous Communities of the Toledo District,(Belize) (logging, ail)
Sarayaku Indigenous Community Case (Ecuador) (cil)

Carrier Sekani Case (Canada) (logging)

Association of Indigenous Communities Lhaka Honhat (Argentina) (mining)
Twelve Saramaka Clans, (Suriname) (logging, mining)

African System
Communication No. 155/96, The Socia and Economic Rights Action Center and the Center for

Economic and Social Rights/ Nigeria (ail)

Additionally, a 2003 World Bank Group evauation observes that mining and
energy projects:

risk and endanger the lives, assets, and livelihoods of [indigenous peoples]. Moreover,
modern technology allows interventions in hitherto remote areas, causing significant
displacement and irreparable damage to IP land and assets. In this context, IP living on




these remote and resource rich lands are particularly vulnerable, because of their weaker
bargaining capacity, and because their customary rights are not recognized in severa
countries®

Internatioral human rights law places clear and substantial obligations on statesin
connection with resource exploitationon or affecting indigenous lands and territories: the
UN Human Rights Committee (“HRC”) has stated that a state’s freedom to encourage
economic development is strictly limited by the obligations it has assumed under
international human rights law rather than by amargin of appreciation.®® The Inter-
American Commission on Human Rights has observed that state policy and practice
concerning resource exploitation cannot take place in a vacuum that ignores its human
rights obligations,®® as have the African Commission on Human and Peoples’ Rights™
and other intergovernmental human rights bodies.®*

In other words, States may not justify violations of indigenous peoples’ rights in
the name of national development. The kasic principle, reaffirmed at the 1993 Vienna
World Conference on Human Rights is that, “[w]hile development facilitates the
enjoyment of all human rights, the lack of development may not be invoked to justify the
abridgement of internationally recognized human rights.”®?> The Inter-American Court of
Human Rights has also observed that “the application of bilateral trade agreements does
not justify the non-compliance of a State’s obligations under the American Convention
[on Human Rights]; on the contrary, their application should always be compatible with
the American Convention....”%

Bearing this in mind, the following sections describe the rights of indigenous
peoples that limit and condition resource exploitation, state-directed, TNC or otherwise.

87 |mplementation of Operational Directive 4.20 on Indigenous Peoples: An Evaluation of Results. OED

Report No. 25754, 10 April 2003, World Bank: Washington DC, at 26. Available at: http://www-
wds.worldbank.org/servlet/WD SContentServer/WD SP/1B/2003/05/01/000160016_20030501182633/a

dditional/862317580 200306204005416.pdf
8 | Lansman et al. vs. Finland (Communication No. 511/1992), CCPR/C/52/D/511/1992, 10.
89 Inter-American Commission on Human Rights, Report on the Situation of Human Rights in Ecuador.
OEA/Ser.L/V/11.96, Doc. 10 rev. 1 1997, 89.
Ogoni Case, para. 58 —“The intervention of multinational corporations may be a potentially positive
force for development if the State and the people concerned are ever mindful of the common good and
the sacred rights of individuals and communities.”
Among others, see, UN Committee on the Elimination of Racial Discrimination, General
Recommendation XXIII (51) concerning Indigenous Peoples. Adopted at the Committee's 1235th
meeting, 18 August 1997. UN Doc. CERD/C/51/Misc.13/Rev.4.; and, UN Committee on Economic,
Social and Cultural Rights, General Comment No. 7, The Right to Adequate Housing (Art. 11(1) of the
Covenant): forced evictions (1997). In, Genera Comments/Recommendations Compilation, supra,
pps. 49-54, at para. 18.
Vienna Declaration and Programme of Action, adopted by the World Conference on Human Rights on
25 June 1993, Part I, at para. 10. UN Doc. A/CONF.157/23, 12 July 1993. See, also, the Millennium
Declaration, which declares that “no effort” will be spared to achieve “respect for all internationally
recognized human rights.” The Millennium Declaration, UN Doc. A/RES/55/2, at para. 24.
93 sawhoyamaxa Indigenous Community v. Paraguay, Judgment of 29 March 2006, Series C No. 146, at
para. 140.
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A. Rightsto Lands, Territories and Resour ces

For indigenous peoples, secure, effective and collective property rights are
fundamental to their economic and social development, to their physical and cultural
integrity, and to their livelihoods and sustenance. Secure land and resource rights are also
essential for the maintenance of their worldviews and spirituality and, in short, to their
very survival as viable territorial and distinct cultural communities.®* These rights are
almost always collective in nature and often involve rights and duties held of and owed to
previous and future generations. According to the UN Rapporteur on indigenous land
rights:

(i) a profound relationship exists ketween indigenous peoples and their lands, territories
and resources; (ii) this relationship has various social, cultural, spiritual, economic and
political dimensions and responsihilities; (iii) the collective dimension of this relationship

is significant; and (iv) the intergenerational aspect of such arelationship is aso crucia to
indigenous peoples’ identity, survival and cultural viability.*

This multifaceted nature of indigenous peoples relationship to land, as well as the
relationship between development and territorial rights, was emphasized by then-United
Nations High Commissioner for Human Rights, Mary Robinson, in her December 2001
Presidential Fellow’s Lecture at the World Bank. She explains that, for indigenous
peoples

economic improvements cannot be envisaged without protection of land and resource
rights. Rights over land need to include recognition of the spiritual relation indigenous
peoples have with their ancestral territories. And the economic base that land provides
needs to be accompanied by a recognition of indigenous peoples own political and legal
ingtitutions, cultural traditions and socia organizations. Land and culture, devel opment,
spiritual values and knowledge are as one. To fail to recognize oneisto fail onall.*®

In short, without secure and enforceable rights to lands, territories and resources
indigenous peoples means of subsistence and cultural integrity are permanently
threatened. Their lands and territories are their resource base and ‘food basket’. Land and
territory are also the source of, inter alia, medicines, construction materials and
household and other tools and implements. Loss or degradation of land and resources
results in deprivation of the basics required to sustain life and to maintain an adequate
standard of living. The UN Special Rapporteur on indigenous land rights concurs stating
that failure to guarantee indigenous peoples’ property rights substantially undermines
their so